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  City Council Agenda 

April 19, 2017 
 
To:  Mayor and City Council 
 
From:  Brad Kilger, City Manager 
  Patrick O’Keeffe, Special Advisor, Planning Services 
 
Subject: Review and Consideration of Policy Paper Regarding Changing the Land Use 

Designation for a Portion of 635 Vine Hill Way (Freitas) from Open Space to 
Residential and Providing Direction to Staff Relating Thereto for Inclusion of any 
Possible Changes to the Draft General Plan Update 

 
Date:  April 19, 2017 
 

Recommendation 
Staff recommends the City Council provide direction to incorporate Option 2 in the final general plan, 
which would retain the existing land use split (90% open space/ 10% residential) for the 5.5-acre parcel 
at 635 Vine Hill Way. 

 
Background 
In April of 2016 the City Council approved a contract with Christine O’Rourke, General Plan Consultant, 
to prepare four “white papers” or policy papers addressing specific issues raised by   comments received 
by the City on the Draft General Plan Update (DGPU).  The DGPU was circulated, along with the Draft 
Environmental Impact Report (DEIR), for review and comment in late 2015.  The circulation of these 
documents represented the culmination of a seven-year process that started with a work session with 
the Planning Commission in February 2008. The process involved hundreds of community members 
using a series of surveys and other outreach vehicles intended to solicit input on this long-range 
planning document.  A 19-member Task Force was appointed to oversee this public input process and 
to: (1) help formulate and participate in the outreach effort, (2) assist in formulating a vision for the 
General Plan, (3) identify issues of concern, (4) hear from experts on various topics, (5) review 
background materials and policy choices and (6) provide an opportunity for key property owners to 
submit their ideas.  
 
At the conclusion of the review of the policy papers, a determination will be made on whether 
modifications will be made to the DGPU based on policy direction of the City Council. If modifications 
are desired, it will then be determined whether such modifications will require changes to the DEIR and 
if so, whether those changes will require the revised DEIR to be re-circulated for additional public 
comment.  If this step is not necessary, then the DGPU and DEIR will be presented to the Planning 
Commission and City Council for final hearings and adoption.  The General Plan Consultant estimates 
that, if recirculation is not necessary, then this process could be concluded sometime in mid-2017.   
 
The first policy paper, Trail Segments, has been completed and was reviewed by both the Planning 
Commission and City Council.  Two additional policy papers were presented to the Planning Commission 
at its March 28th meeting addressing: (1) The “unique agricultural land” designation for Viano winery, 
and (2) The general plan land use designation for 635 Vine Hill Way/Freitas property.  A fourth policy 
paper regarding the land use designations in downtown will be presented in the near future.  The 
purpose of this report is to discuss the staff recommendation for the 635 Vine Hill Way policy paper (see 
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attached), and for the Council to provide direction on any changes to be made to the Draft General Plan 
prior to bringing the Draft General Plan forward for formal public hearings before the Planning 
Commission and City Council.   
 

 
Discussion  
The existing land use designation for this parcel on 635 Vine Hill Way is currently a split designation: the 
majority (90%) of the parcel is designated Open Space and a small portion (10%) of the parcel is 
designated Residential Very Low/ R-20 (minimum 20,000 square foot lot size – see Figure 1 in the policy 
report). The property owner, Gary Freitas, desires to change the land use designation to allow additional 
residential development in the area currently designated for open space. Three applications have been 
made by the owner over the last 29 years to change the land use designation. The history of these 
applications is set forth in the attached white paper (See Appendix A) and the attached information 
from the property owner (see documents that start with an aerial photo of the parcel with a hand drawn 
subdivision showing two additional residential lots).  
 
When the General Plan update commenced, the city agreed to analyze an option to modify the land use 
designation to allow additional residential and reduced open space. This was expressed in the draft 
general plan as an approximate 54% open space/46% residential split as depicted in the proposed Land 
Use Map in Figure 9 of the policy report. Undertaking the analysis was consistent with the discussion at 
the General Plan Task Force deliberations. The following is a summary of the Task Force consensus:  
 
 “The easterly half of the site could contain limited additional residential development of 
 not more than two units; and this ONLY upon documentation, through the environmental 
 review process, that such development would not reduce the mitigation affect [sic] of the 
 site’s current status as visual open space (preserving the rural visual corridor of the Vine  Hill 
 Way corridor). Maximum building heights of one story/25’ roof ridge elevation are 
 recommended.” 
 
The draft environmental impact report (DEIR) for the draft general plan update (DGPU) analyzed the 
impact of this proposed change. The general plan update and DEIR were circulated for comment. The 
City received approximately 125 letters from individuals with comments on the DGPU. Fifteen of these 
letters concerned preserving the 635 Vine Hill Way/Freitas parcel as open space (See Appendix D of the 
policy paper).  
 
The open space was created as part of the original Pine Meadows subdivision. As originally set forth in 
the approvals for the Pine Meadows subdivision, there were three constraints to prohibit additional 
residential development as contemplated by the property owner’s desired change in land use:  
 

1. Scenic Easement – which was a condition of the original Pine Meadows subdivision; 
2. CC&R Restrictions – set forth in the homeowner’s association regulations; and 
3. Environmental Mitigation Measure – of the Pine Meadows Environmental Impact Report (EIR) 

 
As set forth in detail in the policy report and the owner documentation, the scenic easement was never 
recorded against the property. While the comment letter from Keep Our Open Space (See Appendix C) 
makes the argument that recordation was not needed to implement the easement, this analysis 
assumes that the failure to record the easement leaves the parcel free of the contemplated contractual 
limitations. The CC&R’s, as originally recorded at the time of the approval of the Pine Meadows 
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subdivision, did include a prohibition of further subdivision, however, the CC&Rs were subsequently 
amended by the homeowner’s association and the court.  As amended, the CC&Rs would no longer 
prohibit subdivision of and conversion of the subject property from open space to residential. Based 
upon the above, staff concludes these two constraints are no longer applicable. The remaining 
constraint is the designation of 90% of the parcel as open space as mitigation for the development of 
the Vine Hill knoll area as part of the original Pine Meadows subdivision.  
 
The analysis section of the white paper policy report discusses the conclusion of the general plan update 
DEIR that the conversion of the open space to residential would result in a significant and unavoidable 
environmental impact. Approval of the DEIR with the reduction of open space would require adoption of 
a statement of overriding considerations. The report also discusses deleting or modifying the mitigation 
measure from the original subdivision as legally possible per case law, but only if the city can state the 
reasons for the deletion based upon substantial evidence in the record. Staff has examined the possible 
reasons which could arguably support deletion/modification of the mitigation measure and adoption of 
a statement of overriding considerations.  One possible policy reason for consideration of the 
deletion/modification of the mitigation measure could be for the creation of additional housing to meet 
the housing element policies, which could potentially offset the unavoidable impact and support the 
overriding considerations.  
 
The white paper policy report sets forth three policy options for the City Council to consider: 
 

1. Retain the 54/46 split proposed in the general plan update to allow additional residential 
development and reduction of open space 

2. Revise the general plan update to retain the existing land use split of 90% open space and 10% 
residential 

3. Revise the general plan update to create a different split to allow additional residential and 
reduced open space 

 
The pros and cons of each policy alternative are summarized in the white paper.  
 

Planning Commission Recommendation 
On March 28th the Planning Commission considered the attached white paper, the testimony of the 
property owner and the public, and the staff recommendation.  Staff recommended that the 
Commission make a recommendation to the City Council for how the parcel should be addressed in the 
general plan update.  Per the attached Commission minutes, the Commission was conflicted between 
the desires of the owner to subdivide the property for further development, and the requirement that 
the parcel be retained as open space per the mitigation measure of the original subdivision. After 
hearing from the City Attorney that the Commission was not legally required to make a 
recommendation at this stage in the process, the Commission decided to forward the matter to the 
Council without a recommendation, but including their comments. 

 
Staff Recommendation 
After considering the testimony at the Commission meeting and the Commission’s discussion of the 
options, staff continues to recommend that Option 2 be pursued for the final general plan, which 
would retain the existing land use split (90% open space/ 10% residential), retain the existing Pine 
Meadows mitigation measure, and would require a minor modification of the draft general plan land 
use map.  
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The staff recommendation is based on the fact that the creation of this open space was a trade off the 
city made when the Pine Meadows subdivision was approved. The trade off, in the form of the 
mitigation measure and revised subdivision plan, allowed greater development in other parts of the 
Vine Hill Way area in exchange for the permanent open space. The residents of the area, and the city as 
a whole, rely on the open space designation as part of the visual amenities of the area. To now reduce 
this mitigation is, in staff’s view, inconsistent with the original compromise when Pine Meadows was 
approved, and reduces the visual amenities the public now enjoys. Further, the environmental analysis 
in the DEIR for the general plan update recommends mitigation measures if the land use split is revised, 
but states that even with these new mitigation measures “the potential for new development to 
substantially degrade the visual character or quality of the Planning Area remains.” This conclusion does 
not appear to be consistent with the Task Force recommendation that the land use be revised only if 
“such development would not reduce the mitigation affect [sic] of the site’s current status as visual 
open space (preserving the rural visual corridor of the Vine Hill Way corridor).” 
 

Required Findings for Supporting Options One or Three 
In the event the City Council decides it supports the desires of the property owner to reduce the open 
space and subdivide the parcel for residential development, it will ultimately be necessary, at the time 
of adoption of the General Plan, for the City Council to make findings to satisfy the requirement for the 
city to state the reasons for the deletion/modification of the mitigation measure backed by substantial 
evidence.  In addition, the findings will need to support the adoption of an overriding consideration that 
the need for additional housing outweigh the unavoidable environmental impacts, and thus adverse 
environmental impacts are considered to be acceptable. In this regard, staff offers the following Housing 
Element policies that the City Council may wish to consider: 
 

 The need for additional housing is set forth in the Housing Element including the following 
statements: “For the City of Martinez, ABAG projects population growth of 5% between 2010 
and 2020 and 6% between 2020 and 2030”; “At the same time the population is projected to 
increase, the average size of households is projected to decrease. As a result, the growth rate of 
households will exceed the growth rate of the population and it is likely that more houses will 
be required to accommodate the same number of people”; “The optimal homeowner vacancy 
rate for a city or County will fall within the range of two to four percent of the total occupied 
housing units, while the optimal rental vacancy rate usually falls between five to six percent. 
Martinez’s vacancy rates reveal that the City is well below the optimal rates. Lower vacancy 
rates for both renter-occupied and owner-occupied housing in Martinez equate to a tight rental 
and homebuyer’s market”.  The City Council could find that creation of additional housing 
through reduction of open space on the Freitas parcel will create additional housing to help 
address these needs. 

 

 Housing Element policies that support residential development include: 
 

o “Goal #3 – We Have a Mix of Housing Types and Choices - Provide for an adequate supply 
of safe, decent and affordable housing for all segments of the community and promote 
throughout the City a mix of housing types responsive to household size, income, age and 
accessibility needs.” 

o “Policy 3.6 - Variety of Housing Choices. Encourage a mix of housing units throughout the 

City including:  
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1) Lower income seniors, families with children, single parents, young families, victims of 
domestic violence, and the disabled.  

2) Housing that is affordable to first time buyers and renters of all income levels.  
3) A variety of rental and ownership housing opportunities for low and moderate-income 

households.  
4) Recognition that higher priced residential opportunities must also be provided.  
5) Smaller size housing units.  
6) Single level multi-family housing.” 

 
o Policy 3.10 - Housing for New Employees and their Families. Given the amount of 

commercial and retail development expected through build-out of the City, encourage an 

adequate supply and variety of rental and ownership housing that meets the needs of new 

employees and their families.  

In addition, should the open space be reduced for additional residential development, the Draft 

Environmental Impact Report (DEIR) required a mitigation measure (Vis-1) to ensure new development, 

including development proposed for 635 Vine Hill Way, is designed, landscaped, and sited to reduce 

impacts associated with the loss of open space and changes in visual character. A new policy and 

implementation measure were incorporated the Draft General Plan to accomplish this mitigation 

measure as follows: 

 LU-P-3.6 New buildings which are proposed in highly visible and scenic areas, such as on 

hillsides, shall be sited, designed, and landscaped so that the building mass, supporting columns, 

piers, and building undersides, are [sic] paved site improvements such as private roads and 

driveways are not visually dominant. 

 LU-P-3.6a New development should complement the existing environment in terms of 

form, scale, and physical appearance. Structures shall complement the existing topography to 

the greatest extent possible while reducing visual impacts of such development through the use 

of landscaping, screening, and sitting [sic] techniques. 

If additional development is considered for the parcel, the subdivision and building plans would be 

required to conform to these new mitigation measures.  

Should the Council decide to support Option 1, the amount of open space remaining will be set at 54%. 

If Option 3 is supported it will be necessary for the Council to provide direction to staff on the 

percentage of the parcel that should remain in open space.  

 

Required 4/5ths Vote for Options One or Three 
 Options one or three would reduce the amount of open space. Section 22.28.070 of the zoning 
ordinance requires 4 affirmative votes of the City Council to reduce the size of an open space easement. 
The term “open space easement” has a broad definition of what it encompasses, including:  “...other 
property restrictions imposed or required by the City… which limitation results from the City’s 
(conditional) approval of a … subdivision…” The open space mitigation measure of the original Pine 
Meadows subdivision fits within the definition of a limitation that results from a conditional subdivision 
approval, therefore the contemplated land use change will require the affirmative vote of 4 of the City 
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Councilmembers in order to be effective.    

 
Attachment(s)  

1. 635 Vine Hill Way White Paper 
2. Information from Gary Freitas, Property Owner 
3. March 28, 2017 Planning Commission Minutes 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



















































































































Planning Commission Minutes     1                                          March 28, 2017  
 

PLANNING COMMISSION  
REGULAR MEETING  

MARCH 28, 2017 
Martinez, California, 94553 

 

CALL TO ORDER  
 
The Planning Commission meeting was called to order by Chair Sigrid Waggener at 7:00 
P.M., at City Hall Council Chambers, 525 Henrietta Street, Martinez, California, 94553.   
 
PRESENT:   Chair Sigrid Waggener, Vice Chair Jeffrey Keller, and 

Commissioners James Blair, Gabriel Lemus, and Alternate Tracey 
Casella 

 
EXCUSED: Commissioners Kimberly Glover and Paul Kelly  
 
ABSENT: None  
 
STAFF: Veronica Nebb, Assistant City Attorney; Corey Simon, Senior 

Planner; Patrick O’Keeffe, Management Partners; and Christine 
O’Rourke, General Plan Consultant   

 
AGENDA CHANGES  
 
There were no changes to the agenda. 
 
PUBLIC COMMENT 
 
There were no comments from the public. 
 
CONSENT ITEMS 
 
1. Minutes of July 28, 2015, July 26, 2016 and November 29, 2016 meetings 
 
Assistant City Attorney Veronica Nebb reported on the lack of a quorum to take action on 
the July 28, 2015 and July 26, 2016 Planning Commission minutes.  There was a quorum 
of Planning Commissioners to take action on the November 29, 2016 meeting minutes.   
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Chair Waggener advised the meeting minutes of July 28, 2015 and July 26, 2016 would 
be held over to the next meeting of the Planning Commission scheduled for April 11, 
2017.   
 
On motion by Commissioner Keller, seconded by Commissioner Blair, to approve the 
Planning Commission Minutes of November 29, 2016, as shown.  The motion carried by 
the following vote: 

Ayes:  Blair, Casella (Alternate), Keller, Lemus, Waggener 
Noes:  None  
Abstain: None 
Absent: Glover, Kelly 

 
REGULAR ITEMS 
 
2. Review a report prepared in response to comments on the Draft General Plan 

Update Project and make a recommendation to the City Council.  The report 
describes policy options concerning the General Plan Land Use designation 
of a 5.57- acre parcel within the city limits at 635 Vine Hill Way (APN #162-
420-003).  The current land use designation for the parcel is Private Open 
Space for the majority of the parcel, and Residential Low (R-20) for a small 
portion of the parcel.  The options to be considered include changing the 
land use designation in the Draft General Plan to 2.6 acres Residential Low 
and 3.0 acres Open Space.  Applicant:  City of Martinez (PO)  

 
PATRICK O’KEEFFE, Management Partners, reported that Interim Planning Manager 
Jim Reece had moved on to another assignment and he would provide assistance while 
the City recruited for a permanent Community Development Director, which position 
should be filled in the summer. He introduced Christine O’Rourke, General Plan 
Consultant, who would make the presentation of the White Papers for the Freitas parcel 
on Vine Hill Way, one of four White Papers to be presented as part of the discussion of 
General Plan Updates.  There are four major topic areas where staff is seeking input from 
the Planning Commission and City Council, which will take the form of policies or changes 
to the Land Use Map or various technical revisions to the General Plan. 
 
The General Plan Update will be brought back to the Planning Commission for final 
consideration in the summer, dependent upon whether the Final Environmental Impact 
Report (FEIR) requires re-circulation.   
 
CHRISTINE O’ROURKE, General Plan Consultant, presented a PowerPoint presentation 
and an overview of White Paper #2, 635 Vine Hill Way, for Martinez General Plan 2035; 
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detailed the General Plan Update process; planning history of 635 Vine Hill Way; General 
Plan Task Force direction; proposed land use designation; Draft DEIR analysis; detailed 
comments received from Gary Freitas, the property owner and an attorney representing 
Keep Our Open Space; and the options for the land use designation in the General Plan 
for Planning Commission consideration. 
 
The land use designation options were identified as Option 1, Retain Draft General Plan 
Land Use split designation with 2.6 acres Residential Low and 3 acres Open Space; 
Option 2, Designate the existing .6 acre homesite as Residential Low and the remaining 
5 acres as Open Space; and Option 3, Assign a different split Residential Low/Open 
Space designation.   
 
Mr. O’Keeffe detailed the staff recommendation for the Planning Commission to 
recommend City Council approval of Option 2.  In addition to the public letters identified 
by Ms. O’Rourke, the Planning Commission had been provided copies of four e-mails 
received after the distribution of the staff report.   
 
Chair Waggener opened the public comment.   
 
GARY FREITAS, 635 Vine Hill Way, Martinez, asked for a head count of those present 
in the audience to speak to the item in support of his positon; and was asked by the Chair 
to collect the individuals’ names prior to addressing the Planning Commission.   
 
SUSANNE HIGGINS, 635 Vine Hill Way, Martinez, stated she had been working on the 
subdivision proposal with Mr. Freitas for the past 17 years.  The property sat on a 5.57-
acre parcel located near the intersection of Vine Hill Way and Morello Avenue, situated 
in the Pine Meadows One Tract Subdivision which contained 127 homes; 825 feet of 
frontage on Vine Hill Way directly faced a 210-unit townhome complex on Ashwood Drive; 
370 feet of frontage on Morello Avenue directly faced Morello Avenue and the Colton 
Place homes; and a residence sat on the most northeasterly corner of the property going 
up a 300-foot driveway, with the rest of the 5.57 acre parcel a vacant lot.  She described 
the property as an island, with no value, underutilized, covered in grass and weeds, a fire 
danger, and a continuous maintenance obligation.   
 
Ms. Higgins referenced numerous attempts over the years to use the property in different 
capacities, all of which had failed, with the property having been abused over the years 
by garbage, debris and the like, flooding from a neighboring property, and trespassing.  
She referenced the number of existing City parks and hiking trails and stated that Hidden 
Valley and Hidden Lakes Parks were situated within walking distance of the property.   
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Ms. Higgins questioned the assertion the City and its residents as a whole relied on the 
property as open space, a visual amenity of the area, and any new development would 
substantially degrade the visual character of the area.  She detailed the history of Mr. 
Freitas’ effort to develop the property, and highlighted the requirements of the scenic 
easement in the area and the fact that easements had been mishandled in the past, as 
verified by various City staff members in memorandums, reports and newspaper articles.  
While she understood and recognized the importance of an Open Space designation, the 
City had an abundance of open space and she asked the Planning Commission to realize 
that voting in favor of the private property owner would not set a dangerous precedent but 
rather would show the City recognized and supported smart growth development.   
 
TIM PLATT, Martinez, provided a copy of an e-mail from a resident who had received a 
late notice of the hearing and had been unable to attend the meeting.  He spoke to the 
beauty of the Vine Hill Way walk facing the east side of the road, from Pine Meadow to 
Morello Avenue, adjacent to open space and which had some private land which was 
also kept as open space.  The walkway was nicely shaded connecting to the California 
Walking and Hiking Trail.  He stated that by developing homes, there would be visual and 
physical changes that would impact the open space in almost every direction.  
Recognizing housing was needed, he stated the proposed homes would not serve a 
needed population or the population in general, and would have no public benefit.  With 
open space and parkland sought throughout the community, now was not the time to 
lessen those resources in a populated area.  He also suggested allowing development 
would set a precedent and referenced the City’s decision for the Pine Meadow 
development.  He urged the Planning Commission to recommend City Council 
consideration of Option 2.   
 
MARK THOMSON, 918 Meadow Vale Court, Martinez, a member of Keep Our Open 
Space, pointed out the original EIR and the California Environmental Quality Act (CEQA), 
stated the property should be Open Space as designated by the City and a prior property 
owner, and cited the history of the property and his understanding the scenic easement 
was enforceable.  He emphasized the neighborhood loved the property and he would like 
to see the Planning Commission support the recommendation of Option 2, as described.  
He added the property was a trove for wildlife and should not be developed for housing, 
but recognized and appreciated the fact the property owner had maintained the land.   
 
PETER RADETIC, Martinez, also spoke to the history of the property and the private 
property owner, suggested there were enough parks in the City, emphasized the time and 
money the property owners had put into the property, noted the private property was not 
for public use, and noted a 2006 proposal offered a nice compromise and included some 
open space.   
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MR. GARY FREITAS questioned whether any Planning Commissioners had been 
present 10 years ago, and in an effort to educate everyone on the history of the property, 
detailed his history with the City; why he was so connected with the property; the money 
spent and the legal issues he had related to the project; and expressed concern with a 
number of inaccuracies from the City related to his project.  He identified his plans to use 
the property; noted the property had been a conduit for garbage and debris with impacts 
to the animals kept on the property; detailed the proposal to build on the property without 
the removal of existing trees; issues related to the golf course and existing development 
around the site; submittal of a subdivision application with the City in 1989; work with 
numerous City Planners over the years; the ultimate decision to pull the application 
pending a General Plan Update in 2009; and emphasized that his proposed development  
would have allowed the development of estate lots with the possibility for in-law units.   
 
SUSAN GUSTOFSON, Martinez, was aware of the history of the proposal, which she too 
referenced; spoke to her experience in the environmental arena; found the landowner 
had been patient during the process; but the fact was the property was private property 
not available for public use, and no one had requested High Density.  She suggested Low 
Density could be achieved on the property, with environmental and visual impacts 
minimized, which could accomplish what the landowner and the open space advocates 
desired.  Amending the General Plan was the first step and there would be future 
opportunities for discussion given that any development project would return to the 
Planning Commission.  She requested an example of substantial evidence and overriding 
consideration as to what may have to be amended in the General Plan to appease the 
landowner and meet the City’s requirements.   
 
DONNA ALLEN, Martinez, a member of the General Plan Task Force, provided details 
on the visual mitigations of an existing subdivision and conditions of approval; understood 
the land owner’s frustration dealing with so many different people at the staff level; the 
site was one which the Task Force had been tasked to form solutions, with discussions 
about existing conditions of approval and other sites that had the same situation; and 
concerns the project could set a precedent.  She could not recall the Task Force making 
specific recommendations of a split in acreage other than considering the matter again 
after environmental review nor had the DEIR come back to the Task Force for final review 
and input.   
 
Chair Waggener closed the public comment.   
 
As a member of the General Plan Task Force, Vice Chair Keller recalled the discussions 
about the parcel, and while there may not have been an actual recommendation, the Task 
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Force had discussed home sites and the need for mitigation.  At this time, he supported 
Option 1.   
 
Chair Waggener stated she had reviewed the extensive history of the property.  The open 
space was adopted as visual impact mitigation.  She read into the record the mitigation 
measure contained in the FEIR, which had been identified as a condition of approval for 
the subdivision.  She respected the desire of a developer or private property owner to 
move forward to develop their land to the highest and best use within the confines of the 
law, but struggled with the mitigation measure that included an exaction that had been 
put into place in 1976 for the privilege of allowing the Pine Meadow development to move 
forward.  She read into the record court statements related to the adoption of that 
mitigation measure along with the staff response, and based on that information, did not 
see a legitimate reason to delete the mitigation measure establishing the open space. 
 
Commissioner Lemus asked staff to identify a legitimate reason to override that 
mitigation, and Mr. O’Keeffe detailed suggested language for the General Plan, as shown 
on page 13 of the White Paper, which would speak to the design of new development.  
Those types of findings could be made as part of that determination, and there may be 
others yet to be explored. 
 
Assistant City Attorney Nebb understood the question was whether there was substantial 
evidence in the record to delete the mitigation measure to allow the construction of two 
additional homes.  She stated questions related to CEQA and Statements of Overriding 
Consideration could be addressed by legitimate social, economic, or other reasons 
articulated for the record as to why two additional homes were desired or why they would 
be appropriate in the subject location, or as to what was being balanced in terms of 
interest, all appropriate in a Statement of Overriding Consideration.  In this case, it was 
clear the Planning Commission recognized staff’s struggle to come up with factors to 
indicate there was a legitimate substantial reason to delete the previous mitigation 
measure, which did not mean that those factors did not exist.  As the history had shown, 
staff had struggled with that issue for some time, and it had been an issue for the City 
Council in the past as well.  The applicant at that time had withdrawn the application, the 
issue being a mitigation measure at that time, which had been a concern raised by the 
opponents and attorneys representing the opponents.  Staff was open to any suggestions 
the Planning Commission may have relative to this issue.  
 
Chair Waggener referenced page 7 of the White Paper, and a memorandum from April 
25, 2012 where the Task Force was not necessarily opposed to the development of two 
units if through an environmental process it could be demonstrated it would not eliminate 
the beneficial effect of the view mitigation.  If there was another way to allow development 
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and ensure the view and spirit of the actual impact of that mitigation measure was 
preserved, it would honor the Task Force recommendation and allow development of 
private property within the confines of the law.  She did not have the information to support 
making that determination at this time.   
 
Commissioner Casella clarified with Assistant City Attorney Nebb that the record 
appeared to show when the subdivision had been developed the exaction of mitigation 
had been imposed on it through conditions of approval at that time, and the subdivider, 
the seller of the property at that time, had clearly been aware of the conditions of approval.   
Mr. Freitas at the time had worked for the subdivider (Mr. Busby), and as City records 
indicated, had served as the surveyor on the site.  The General Plan Land Use 
designation and the zoning had also been imposed at that time, so that when the property 
had been sold to Mr. Freitas it had been sold as open space. 
 
Commissioner Blair found it difficult to understand how the surveyor of the property, who 
had been intimately involved in the development of the entire area by connection, had not 
been aware of the EIR.  He provided his knowledge of the easement as outlined in the 
EIR, his tenure on the General Plan Task Force, and the fact he too could not recall a 
recommendation from the Task Force other than a discussion of the project being subject 
to environmental review.     
 
Commissioner Blair recalled the General Plan Task Force had discussed two homes in 
addition to what was currently in existence, with further review to occur when the EIR was 
complete.  He did not support overturning the planning process that had been designed 
as mitigation to allow development to destroy what had then been open space.  He 
supported the staff recommendation for Option 2 since there had been no testimony to 
support changing what had been the exaction at the time to preserve open space.   
 
Chair Waggener shared the same position with the caveat that if there was a 
determination by either the City Council, staff, or demonstration by substantial evidence, 
the development of the two lots could take place without eviscerating the mitigation 
measure and without in any way degrading the purpose in which it had been adopted and 
implemented against the property.  She would be willing to consider allowing the property 
owner the easterly development of the two homesites.   
 
Commissioner Blair stated while he could have supported that caveat, it would continue 
the uncertainty about potential development that Mr. Freitas has demonstrated had 
occurred over the years.  He found it a disservice not to state an exaction for open space 
had been made and continue to extend the possibility of development that should not 
have occurred to begin with.   



Planning Commission Minutes     8                                          March 28, 2017  
 

Vice Chair Keller commented that based on the comments of the Chair and Vice Chair, 
and the efforts of the General Plan Task Force, he could support moving the item forward 
based on the condition the property owner or someone else come up with a legitimate 
reason for eliminating or modifying the adopted mitigation measure.   
 
Assistant City Attorney Nebb confirmed that the Planning Commission also had the option 
to take no action and forward the item on to the City Council.   
 
On motion by Commissioner Blair, seconded by Commissioner Casella, to forward the 
item to the City Council without a recommendation from the Planning Commission for a 
City Council decision as the elected representatives of the City of Martinez.  The motion 
carried by the following roll call vote: 
 

Ayes:  Blair, Casella (Alternate), Keller, Lemus, Waggener 
Noes:  None  
Abstain: None 
Absent: Glover, Kelly 

 
Assistant City Attorney Nebb advised that the Planning Commission’s comments would 
be forwarded to the City Council.   
 
3, Review a report prepared in response to comments on the Draft General Plan 

Update project and make a recommendation to the City Council.  The report 
describes policy options concerning the General Plan Land Use designation 
of a 4.5-acre parcel, within the City limits at 180 Morello Avenue (APN #161-
180-001), currently part of the Viano Vineyards.  The options include 
changing the land use designation from the current designation of 
Residential Low to a designation of Agricultural Lands, in the Draft General 
Plan.  Applicant:  City of Martinez (PO) 

 
General Plan Consultant O’Rourke presented a PowerPoint presentation and overview 
of the White Paper for 180 Morello Avenue; the CEQA requirements for environmental 
analysis of the Draft General Plan; Draft EIR project alternatives; farmland classification 
categories; impacts on 180 Morello Avenue; and options for land use designation in the 
General Plan.  The options for land use designation were identified as Option 1, change 
designation from Residential Low to Agricultural Lands; Option 2, retain the Residential 
Low designation (preferred option of the property owner); and Option 3, assign a split land 
designation of Residential Low and Agricultural Lands.   
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Mr. O’Keeffe identified the staff recommendation for Option 3, assign a split land 
designation of Residential Low and Agricultural Lands given that the parcel had already 
been partially developed, a majority of the property would be retained in the Agricultural 
designation consistent with unique farmland, would support the findings of Overriding 
Consideration, and a portion of the land would remain developable consistent with the 
current land use designation allowing some residential development.   
 
Chair Waggener opened the public comment.   
 
JOHN VIANO, Martinez, stated the General Plan Update had been in process since 2008, 
he had learned of the White Paper in May 2016.  His family had approximately 100 acres 
of Agricultural Lands already in the Williamson Act, which supported agricultural activity, 
and the property bordering Morello Avenue had been kept as a Residential designation 
to support any future family or expansion of the family business.  The Williamson Act 
limited what could be done with the remainder of the property, and the Viano family sought 
flexibility for the properties on the outside of that designation which was why they had not 
been included in the rest of the properties when the Williamson Act was applied.   
 
Mr. Viano suggested the program used for the State Agricultural mapping process had 
been flawed given that it had taken at least one acre to designate unique farmland before 
it recognized what else was already there, while two parcels to the north included at least 
one acre of area already developed, encompassing other residences and part of the 
business, designated as unique farmland.  He pointed out he had not met or 
communicated with anyone who made the Agricultural designation.   
 
Mr. Viano suggested the only uniqueness about the area was that it remained open; the 
land was still farmed.  He asked that the Planning Commission allow the Viano family to 
continue what it already had, provide flexibility to remain viable, and allow the Viano family 
to build a home or warehouse if needed for the business to continue.  If the property 
became unviable, the remainder of the farm would be unviable.  He expressed concern 
that as the area was developed and the City continued to seek more open space, the last 
available property would take the burden of those efforts.   
 
SUSAN GUSTOFSON, Martinez, had lived near the Viano Winery since 1988, and was 
familiar with the development of the area when the land had been farmland with vineyards 
on both sides.  She found it foolish to consider a designation of such a small area given 
that such a large portion of the property was governed by the Williamson Act.  She urged 
the City to allow the Viano family flexibility for the continued use of the property. 
 
Chair Waggener closed the public comment.   
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Commissioner Blair clarified with the Assistant City Attorney a desire to keep the property 
flexible for ancillary structure usage was not permitted in the Residential District.  If the 
property owner desired other ancillary uses, or a warehouse, as an example, the property 
owner would have to file an application to rezone the property for an appropriate use.  He 
understood the intent of the Williamson Act, although the corridor would be a great use 
for small home development consistent with the zoning.  He was concerned forcing an 
agricultural determination since the City wanted to preserve farmland.   
 
Chair Waggener opposed Option 1 for obvious reasons and shared the same concerns 
raised by Commissioner Blair. 
 
In response, the Assistant City Attorney clarified that a Zoning Amendment would be 
required for the property owner to go from current conditions to residential development 
for that portion of the property within the City limits.  If nothing were done, legislative action 
would be required to change the current zoning designation from Undesignated to 
Residential.  The City did not control agricultural designations, which was a State 
regulation, although CEQA required its consideration, which triggered a significant and 
unavoidable impact if the current land use was left residential.   
 
Assistant City Attorney Nebb confirmed that a Statement of Overriding Consideration was 
another possibility as with the previous agenda item, although the same issues would be 
involved as to whether there were facts to support an overriding consideration that still 
existed.  She reiterated the reasons staff had recommended Option 3. 
 
Vice Chair Keller found it unfortunate that the property owner had not been contacted to 
participate during the General Plan Task Force process and had just learned of the City’s 
plans to change the designation of the property. 
 
Assistant City Attorney Nebb clarified the issue had come up as a result of an initiated 
item in the environmental documents and not a situation where staff had proposed a 
change.  It had been the environmental document informing staff of a problem that should 
be solved.   
 
Vice Chair Keller supported moving forward with Option 2 at this time.   
 
The Assistant City Attorney clarified that if the Planning Commission recommended the 
City Council approve Option 2, staff would have to make findings to reject the 
environmentally superior alternative, findings in a Statement of Overriding Consideration 
relative to what technological, social or economic benefits existed, which would have the 
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same challenges as the previous agenda item, although in this case, the property had 
existing development.   
 
Chair Waggener respected the fact the State process was moving slowly, although based 
on the evidence on the ground and the existing facts, whether or not the State-mapping 
tool was cognizant of that the City was cognizant of that fact.  She added it would not be 
spot zoning in that it would be consistent with adjacent properties. 
 
Assistant City Attorney Nebb understood the Planning Commission’s desire for staff to 
fashion a set of findings for a Statement of Overriding Consideration but also to address 
the disconnect between the mapping and what was on the ground, which tied into the 
home as a residence.  She also confirmed an agricultural designation would allow 
agricultural support structures, staff would have to review whether farmworker housing 
would be permitted, and based on the discussion she understood the Planning 
Commission sought an examination of the pros and cons of a split designation with the 
property owner, to carry those forward to the City Council.   
 
When advised of the options available to the Commission, Chair Waggener supported a 
continuance with more information on what could, or could not be done. 
 
Commissioner Lemus agreed with a continuance since it was difficult to make a decision 
at this time given that the property owner had not had a discussion with staff.   
 
Mr. O’Keeffe summarized the direction to staff for more information on the ability of the 
land owner to develop residential; ability to construct buildings related to the winery 
operations; a deeper conversation with the property owner to determine whether there 
was some compromise position to allow the Planning Commission to make a 
recommendation in keeping with the environmental requirements of CEQA, and preserve 
the operations as they existed and for reasonable future operation changes.   
 
On motion by Commissioner Blair, seconded by Vice Chair Keller, to continue the item to 
the Planning Commission meeting of April 11, 2017, to allow further discussion with the 
property owner and consideration of alternative solutions.  The motion carried by the 
following roll call vote: 
 

Ayes:  Blair, Casella (Alternate), Keller, Lemus, Waggener 
Noes:  None  
Abstain: None 
Absent: Glover, Kelly 
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COMMISSION ITEMS  
 
There were no Commission items. 
 
STAFF ITEMS 
 
There were no staff items.   
 
COMMUNICATIONS 
 
There were no communications. 
 
ADJOURNMENT   
 
The meeting adjourned at 9:30 P.M. to the next regular meeting scheduled for April 11, 
2017. 
 
 
 
Respectfully Submitted,    Approved by the Planning Commission 
Sherri Lewis       Sigrid Waggener, Chair  
 
 




